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BPAK U CEMbS B HCJIAMCKOM IIPABE

Myxuoounosa bexpysa - cmyoenmka 2-Kypca
Tawkenmcko20 20cyo0apcmeeHno20 yHugepcumema
Hnazamoea Maghypa Myxmapxanogna - ooyenm
Tawkenmcko2o 2ocyoapcmeeHn020 yHugepcumema

AnHotauus: CtaThsd paccMaTpuBaeT MNpUMEHEHHE OpayHOro JIOroBopa B
KOHTEKCTE CEMEWHBIX OTHOLICHHWH B MCIAMCKOM MpaBe. B JaHHOW cTarbe MOXKHO
yKa3aTh HECKOJIbKO OCHOBHBIX MPUYHMH, 110 KOTOPHIM OpayHbIi JOrOBOP MOKET OBITh
MOJIE3HBIM. DTO BKIIIOYAET PETrYJIUPOBAHUE MUMYIIIECTBEHHBIX OTHOILICHUH, 3aIUTY
OT JIOJITOB, YCTAHOBJICHUE MPABIJI MIPH Pa3BOJIC U 3aIIUTY OU3HECA WIIK aKTUBOB.

KuaioueBble ciaoBa: lciam, Opak, cembs, OpayHble OTHOIIEHUS, JOTOBOP,
KEHIIIMHA, MYXYHHA, 0053aHHOCTH, TIpaBa, HaCcIeIOBaHHUE, OTeKa.

3a mocnegHue AECATUIIETUS HaOII0JaeTcsl YCUJIECHUE BIIMSHHUS HCliama B
OOIIECTBEHHO-TIOTUTUYECKOM KU3HHU PsiJia CTPaH COBPEMEHHOI0 Mupa. B 3Toii cBs3n
00JIbIIIOE 3HAYEHUE MPUOOPETAET U3YYEHUE HACTOSIIEro U MPOILIOr0 HEKOTOPHIX
ctpan Bocroka, rne uciam oOOBSIBICH TOCYJapCTBEHHON peIUTruei, a Imapuar
CIY’)KUT OCHOBOM 3aKOHOJATENbCTBA M CYAONPOU3BOACTBA, a TAaKXKE OCHOBOM
CEMEMHBIX OTHOHIECHHU. Tak XK€ CTOUT MOMHHUTb, YTO UCIAMCKAsl PEIUTUS — 3TO
penurus Halux OTLOB M JEAO0B, YTO Uil HAC OHA M BEpa U HPABCTBEHHOCTb, U
COBECTH Y MPOCBENICHHUE.

OCHOBHBIMH OCOOEHHOCTSIMA MYCYJIbMaHCKOTO CEMEHWHOTO MpaBa SBIISIOTCS:
TECHOE B3aUMOJICHCTBHE C PETUTHO3HON HICOJIOTHEN U MOPaJIbIO; 0CO00E BHUMAHHUE
Ha TOAJEPKKY cembH; nuddepeHIpoBaHHBIA TMOAXOJ K TOHATUIO PaBEHCTBA
MEXIY MYXYMHOW U JKCHIIMHOW U JIPyTUe MpaBa JIMYHOIO CTAaTyCa yCTAHOBJICHBI
Kopanowm u cyHHO# mpopoka Myxammena.?

CemeliHOE MPaBO B UCIIaME UTPAET BAXKHYIO POJIb, TOCKOJIBKY UCIIAMCKHI 3aKOH
YCTaHABJIMBAET HOPMBI M MpaBWIa JJISI CEMEUWHBIX OTHOLIEHUH MycyiabMaH. OHO
perynupyeTr Opak, pa3Boj, HAclieOBaHHE, ONEKY HaJ ACTbMU U APYrUe€ acHeKThl
ceMeiHON xu3HU. B wucname Opak cudTaercs CBSIICHHBIM COH30M MEXKIY
MY>KYMHOW W KEHIIMHOW. OH OCHOBaH HAa B3aWMMHOM COIJIACMM W B3aUMHOM
yBaxxeHuu. McnaMmckuid Opak Takke MpeArnoiaraet, YTo MyKYMHa SIBJISETCA TJIaBOM
ceMbu U 00s3aH oOecrieunBaTh MaTepuaibHble MOTPEOHOCTU CBOEH KEHBI U JIeTEH.
Hcnamckuii 3aK0H Takke MPETyCMaTPUBAET MPOLEAYPY Pa3BOJia, KOTOpPas MOXKET
OBITH OCYILIECTBIICHA 110 B3aUMHOMY COTJIACHIO CYNPYT'OB WJIHM MO PEUICHUIO CYIa.
Pa3Bon B nciname paccMaTpuBaeTCs Kak KpanHssl Me€pa U pEKOMEHAYETCA TOIBKO B

Maromenos U.A., OcobeHHOCTH MyCYIbMaHCKOTO ceMeitHoro mpasa. /Hayunas cratea/Kadenpa
UCTOpHUH TocynapcTBa u npasa.Jir'y. /2005.-ctp.259
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Cilydae Cephe3HBIX MPOOJIEM B OTHOIIEHHAX MEXKIY Cymnpyramu.? McnaMckuii 3aKoH
TaK)K€ YCTAHABJIMBAET IPAaBWJA HACJIEIOBaHUSA, KOTOPBIE OIPENEISIOT, KaKuM
o0pa3oM MMYIIECTBO YMEPIIEro JAODKHO OBITh paCHpeleNeHO MEXAYy €ro
HacJleIHUKaMu. B ucname HAcieaCTBO OOBIYHO JEAUTCS MEXAY MYKUYMHAMU U
KEHILMHAMH B OIIPENIEIIEHHBIX ITPOMOPIUAX, C YYETOM CTEIIEHH POJCTBA U APYTHUX
(daktopoB. Oneka HaJ JEThbMU TAKXKE SBISETCSA BaXKHBIM aCIIEKTOM CEMEIHOro IpaBa
B uciame. McnamMckuii 3aKOH TMpenyCcMaTpUBAET, YTO JETH JOJKHBI OBITH TOJ
OMEKON CBOWX pOJUTENEH, MPU YCIOBUHU, YTO OHHU CIIOCOOHBI OOECHEYHUTHh HX
¢du3nueckoe, SMOIMOHAJIBHOE U JyXOBHOE Onaromnonyuue. B ciayyae pazBoaa oneka
HaJ JE€TbMH MOXXET OBbITh IPEJOCTaBlI€HAa OAHOMY W3 POJUTENEH WIM pa3lieleHa
MEXIAy HUMH. B 1e1moM, cemMerHoe MpaBO B HCJIAME HANpPaBJIIEHO Ha CO3JaHUE
CIPABEIMBBIX U TADMOHUYHBIX CEMENHBIX OTHOIIEHUI, OCHOBAHHBIX HAa B3aUMHOM
yBaXEHUH, IOO0BU u 3a00Te. OHO CTaBUT I1€Nbl0 OOECleueHrue CcyacThs U
0J1arononyyus sl BCEX WICHOB CEMbH M MPHU3BIBAET K COOIIOAEHUIO MOPAJIbHBIX U
STUYECKMX IIPUHILUIIOB BO BCEX ACIEKTAaX CEMENHOM ku3Hu. >

Bpakocoueranuie cOCTOUT U3 HECKOIBKUX 3TAMOB:

 IlepBblii 3Tam — croBop, cBaTOBCTBO (xutba). XKeHux cam wiam uepes
JIOBEPEHHOTI'0 JICNIaeT MPEJIOKEHUE JOBEPEHHOMY HEBECTHI (OTIY WM OMEKYHY) U
JIOTOBapHUBAIOTCA 00 MMYILECTBE, BBIIEISIEMOM MYKEM >KEHE (Maxp) M JApPYrux
YCIIOBHSIX, KOTOPBIE BXOJISIT B OpauHbIil 1OroBOp (CUTa).

* Bropoii u Tperuii 3Tanbl — nepegaya HEBECThl B JOM jkeHuxa (3udad) u
cBaziebHOE TOpKECTBO (ypc, BanmuMma). Ecim HeBecta emé pe6EHOK, TO e€ mepenaya
OTKJIAJIBIBAETCSL JI0 JOCTHXKEHUsI et copepieHHonetus (13—15 ner). Bo Bpems
CBaJICOHOr0 TOPXKECTBA Orjamaercsa OpaudHbI JOroBOp (CUra) M BBIILJIAYUBACTCS
Maxp WU €To 4acTh (cagak).

* UerBEpThiii 3Tanm — (aKTHUECKOE BCTYIUIEHWE B OpayHble OTHOIICHUS
(HMKax), MOCJIe KOTOPOr0 OPaKOCOYETAaHNE CUYUTACTCS CBEPIIUBIIIAMCS.

bpakocoueranne JKenaTeabHO IIPOBECTM B MEUYETH. bpaudHblii JOroBOp
3aKJII0YAETCsl TPH CBUAETENSAX, KOTOPBIMU MOTYT OBITh JBOE MY>KUMH WIH OIAUH
MyXYMHA H JBO€ JKCHIIMH COINIACHO XaHaUTCKOMY Ma3xaly. OOpsIHOCTh
Opakoco4eTaHusi 3aBUCUT OT JOCTaTKa M OOILECTBEHHOI'O IOJIOKEHUS ceMel
Opauyronuxcs M OT MECTHbIX OObl4aeB. MycylbMaHaM 1O BO3MOXKHOCTH
KEJaTeTbHO TPUIJIacUTh Ha CBaJeOHYIO Tpame3y Jpy3ed U POJICTBEHHHUKOB.
CornacHo maduUTCKOMY, XaHAQPUTCKOMY U XaHOATUTCKOMY Ma3Xxaly MpUCYTCTBUE
Ha OpakoCcOYeTaHMM KaK MUHUMYM JBYX CBUJETENIed MY)KCKOrO Iojla SIBJISETCS
00s13aTeNIbHBIM YCIIOBUEM 3aKOHHOCTH Opaka. XaHa(puThl MOJArarT JI0CTATOYHBIM
IIPUCYTCTBUE JIBYX MYKUMH JINOO OJJHOTO MY>KUMHBI U JBYX *KEHIIMH. OTHAKO €CIu

2FOcymnoBa H.)K.,OcHOBHBIE IPUHIIMITEI UCIIAMCKOTO MTPaBa B YKPETJICHUN CEMEUHBIX OTHOILICHHH.
/Hayunas cratesa/ MexxayHapoaHas uciaamckas akagemust ¥Y3o0ekucrtana/2018-ctp.110

8 AxxymbGekoBa JK.JI., Mecto Kopama B cucTeMe MycylbMaHCKOTo mpaBa. /Hayunas
ctaTbsi/Poccuiickast akazieMus HapOJHOTO XO3sIIICTBa U rocy1apcTBEHHOM Ci1yk0b1/2015-cTp.62
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BCE CBMJICTENIM — OKCHIIMUHBI, TakoW Opak paclieHHBaeTcs xaHapuTaMu Kak
HEJICHCTBUTETHHBIN. *

JKenmunaa B UCIaMCKOM CEMbE MMEET OMNpe/ieSIieHHbIe 0053aHHOCTH M IIpaBa.
OnHOM U3 I'IaBHBIX 00SI3aHHOCTEN KEHIIIMHLI B UCIIAMCKOM CeEMbE SIBJIAETCS 3a00Ta
O JOMAIllHEM XO35IMCTBE, BOCIHMTAaHUM JETe WU mopaepkke Myka. OHa Takke
JI0J’KHA cOOJTI01aTh MOPaIbHbIE U ATUYECKUE HOPMBI, YTOOBI CO3/1aTh TAPMOHUYHYIO
atMocepy B cembe. JKeHIMHA B HCIAMCKOW CEMbE TaKXKe HMMEET TMpPaBO Ha
nojiydeHrue obpa3oBaHusi, pabOTy W ydyacTHe B OOIIECCTBEHHOM )U3HU. OHA MOXKET
MIPUHUMATH PEIICHUS] OTHOCUTENILHO CBOEH Kaphephl U (PMHAHCOB, OJTHAKO IIPU 3TOM
OHAa JIOJI’KHA YYUTBIBATH HUHTEPECHI CBOEH CEMbH. B MCIIaMCKON CEMbE MYX SIBJISIETCS
IJIaBOM CEeMbM M HECeT OTBETCTBEHHOCTh 3a OOecrledeHue MaTepHaIbHBIX
notpedHocTel ceMbru. OH TakKe TOJDKEH 00€CTeurnBaTh CBOIO KeHY (PMHAHCOBO U
3alMIIaTh €€ npasa. B ciydae pa3Boja, MCIaMCKOE MNpaBO IPeaycCMaTpUBAET
MPOLIEAYPY Tajlaka, NpPU KOTOPOW MY MOXKET pPa3BECTUCh C KeHOW. OnHako,
HCIIAMCKHM 3aKOH TAK)KE YCTAaHABJIMBAET OIPEIIECICHHBIE YCIOBUS U OTPAHUYCHUS
IS Pa3BOJA, YTOOBI 3aIUTUTE HHTEPECHI 00EUX CTOPOH.>

MycynbpMaHCKHA€E CTpPaHbl HMMEIOT Pa3IUYHbIE CHCTEMBI 3aKOHOAATEIbCTBA,
KOTOpPbIE MOTYT BKJIIOYaTh 3JIEMEHTHI HCJIAMCKOTO IpaBa B CEMEMHOM IMpaBe.
Hekoropsie U3 HUX NPUMEHSAIOT IAPUATCKUE 3aKOHBI, OCHOBAHHBIE HA UCIAMCKOM
MpaBe, B KAYECTBE OCHOBBI JJIs CBOETO CEMEMHOIO IpaBa, B TO BPEMs KaK ApPyrue
MYCYJIbMaHCKHUE CTPaHbl MOTYT MPUMEHATh KOMOMHAIIUIO 1IapyaTa U CEKYISIPHOTO
3akoHoaarenbcTBa. Hanpumep, B CaynoBckoir ApaBum, Mpane u apyrux crpanax,
7€ NPUMEHSETCS IIapuaTCKoe IIpaBO, CEMEHWHOE IIPaBO OCHOBBIBAETCA Ha
HCIAMCKUX TPUHIMIAX W peryaupyer Opak, pa3BOjA, HACIEIOBaHUE U JIPyrue
aCIeKThl CEMEUHOM )U3HU. OJTHAKO B JPYTUX MYCYJIBMAHCKMX CTpaHaX, TAKUX Kak
Typuwus, Eruner u Unnone3us, npuMeHseTcs KOMOMHAIUS [1apuaTa U CeKYISIPHOro
3aKOHOJATENhCTBA. B ATHUX CTpaHax CeMeiHOe MpaBO MOXKET ObITh OCHOBAaHO Ha
UCITIAMCKMX TPUHIMIIAX, HO TaKXXE YYUTHIBATH COBPEMEHHBIE COLUAIBHBIE H
MpaBOBbIE HOPMBI. Bce MyCylbMaHCKHE CTpaHbl HMMEIOT CBOU COOCTBEHHBIC
3aKOHOJ/IATENhCTBA B 00JACTH CEMEHMHOIr'0 MpaBa, KOTOPbIE MOTYT OTJIMYAThCS B
HEKOTOPBIX acmekTax. Hampumep, BO3pacT COBEpIICHHOJETUS [JIsi Opaka,
Ipoueaypa pa3Boja U HACJIeIOBAHUS MOTYT Pa3IM4yaThCs B Pa3HbIX CTpaHax. Takxke
CTOUT OTMETHUTh, YTO B HEKOTOPBIX MYCYJIBMAHCKMX CTpaHax CYIIECTBYIOT JBE
CHUCTEMBI MpaBa - TPAXKIAAHCKOE W PEIUTHO3HOE. [ pakIaHCKOE MpPaBO MOMKET
pPETyJIUpOBaTh CEMEMHBIC OTHOIIECHUA JJI1 HEMYCYJIbMAHCKUX T'Pa)KJ1aH, B TO BPEMsI
KaK peJIMru03HOe MPaBO MPUMEHSIETCS K MycyIbMaHaMm. B Y30ekucrane cymiecTByeT

*IOcynosa H.)XK.,OcHOBHBIE IPUHIIHIIB HCIAMCKOTO TIPaBa B YKPEIUIEHHH CEMEHHBIX OTHOMICHHUIA.
/Hayunas craThsi/ MexxayHapoiHas uciaMmckas akagemus: ¥Y36ekuctana/2018-ctp.110

> A.P. Paxmanos, P. K. Pysues, A.P. Paxmanos/Mcinamckoe npaBo. /Y4eOHuk /Poccuiickuii
Ncmamckuit Yausepcutet LIAYM Poccun/2019- ctp.33
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Cewmeitnbiii Kogeke 3a1auaMu KOTOPOTo SIBISIFOTCS YKPEIUIEHUE CEMbH, TTOCTPOCHHE
CEMEHHBIX OTHOIICHWIA Ha YYBCTBAaX B3aMMHOW JIFOOBHM, JOBEpUS W B3aUMHOTO
YBaXKEHHUSI, COTPYJHUYECTBA, B3aMMOIOMOILIA U OTBETCTBEHHOCTH IMEPE] CEMbEM
BCEX €€ YIEHOB, HEAOMYCTUMOCTh MPOU3BOJIBHOIO BMELIATENbCTBA KOr0-JIMOO B
JieNia ceMbHU, o0ecriedeHre OeCHpensTCTBEHHOTO OCYIIECTBICHHUS YJIe€HAMU CEMbHU
cBoux npaB u ux 3amuTthl (Ctaths 1 CK).CTouT Takke OTMETUTh, UTO B MpOLIECCEe
pa3Bojia HEOOXOAMMO yUUTHIBATh, YTO Ha OCHOBaHWU CT. 39 CeMelHOro Koaekca
Pecnybnuku Y306ekuctan My He MMeEET MpaBa 0e3 corjacusi KeHbl BO30YXKIaTh
JIEJI0 O pacTOPKEHUU Opaka BO BpeMs OEpEMEHHOCTH KEHbI U B TEUCHHE rofia Mocie
poxknenusi pedenka. Cornacno cr. 23 CK Pecnybnuku Y30ekucTaH, UMYIIECTBO,
HaXUTOE CyNpyramu BO BpeMs Opaka, a Takke MPUOOPETEeHHOE J0 PEerucTparuu
Opaka Ha o0mmMe cpeacTBa OyAyIUX CYNPYroB, SIBISIETCS MX OOIIEH COBMECTHOM
COOCTBEHHOCTBIO, €CIIM 3aKOHOM WJIM OpayHbIM JIOTOBOPOM HE MPETyCMOTPEHO
uHoe. [IpumeHenne OpayHOro 10roBopa MO3BOJISIET OMPEAEINUTh, KAKOE UMYIIECTBO
OyJeT CUYMTATHCSI COBMECTHBIM, a KAKOE - TUYHBIM KaXA0T0 U3 CYIIPYTOB. ITO MOKET
ObITb OCOOEHHO TIOJIE3HO, €CIW OAMH U3 CYINPYroB BIIAJCET 3HAUYUTEIbHBIM
UMYIIECTBOM J0 Opaka WIM IUJIaHUPYEeT HAcleAoBaTh KPYIMHOE HAcIeICTBO.
bpauHblii 1OroBOp MOXKET MPEIYCMOTPETh, UTO KaXIblii W3 CYNPYroB HE HECET
OTBETCTBEHHOCTH 3a JIOJITM JPYroro. JTO MOXKET OBbITh Ba)KHO, €CIIM OJUH U3
CYNpYroB MMEET BBICOKHM PUCK (DMHAHCOBBIX MPOOJIEM WU TpodecCHoHaTbHON
OTBETCTBEHHOCTH. Takke MOXKET ONpeNeiauTh NpaBWia pasjiela MMYLIECTBa U
YCTaHOBUTh pa3Mep aJIMMEHTOB B cllydae pa3Boja. OJTO MOXKET IIOMOYb
peOTBPaTUTh JOJITHUE U KOH(IIUKTHBIE pa30upaTeabCcTBa B ciyyae pa3Boja. Ecinu
OJIUH U3 CYNPYToB BiiaJieeT OM3HECOM WJIM UMEET 3HAaYUTEIbHbIC aKTUBBI, OpauHbIi
JIOTOBOP MOXKET MOMOYb 3alIUTUTh 3TH UHTEPECHI B CIydae pa3BoOAa WU CMEPTH.
Bnusitaue OpayHoro 10ropopa Ha CEMbIO 3aBUCUT OT KOHKPETHBIX OOCTOSITENHCTB U
OTHOILIEHUH MEXIy Cynpyramu. B HEKOTOpBIX CiIydasix, OpayHbIil TOTOBOP MOXKET
CIIOCOOCTBOBATh YCTAHOBJIEHUIO SICHOCTH W MPENOTBPAIICHUIO MOTEHIIMAIbHBIX
KOH(UKTOB B OynymieMm. OJIHAKO, B IPYTrUX CIydasx, OH MOXKET CO3JaTh YyBCTBO
HEJIOBEpPHUSI U HETaTUBHO NMOBJIUATH HA OTHOLICHUS MeXAy cynpyramu. [lostomy,
MPUHATUE PEIICHUs] O 3aKIIOYEHUH OpavyHOro JOroBopa CIEAYeT OCYIIECTBISTH C
y4eToM BceX (DaKTOpOB W MOCHE TIIATEIBLHOTO OOCyXaeHus ¢ mapTHepom. 1o
crtatbsiM 31 u 32 CemeitHoro Konmekca PecryOnmuku Y30ekucraH, oObSICHEHBI —
coJlep KaHue, U3MEHEHUE U pacTopKeHue OpayHoro gorosopa. B 3akoHogaTenbcTBe
Halleil CTpaHbl HEOOXOJMMO BHECTH O0053aTE€NbCTBA IO COCTABJICHHUIO TaKHX
JIOTOBOPOB JIJIsl YMEHBIIEHUS] PA3HOINIACUIl W CIIOPOB y CYNPYroB, KaKk W IO
CEMEHHBIM, TaK W TIO0 TpaXAaHCKUM Bompocam. OH MOXET BKIIOYaTh B ceOs
CHENYIOIINE DJIEMEHTHI:

1. OGs3aHHOCTH MY>Ka: KOHTPAKT MOXET OIpPEAeNUTh O00S3aHHOCTH MYXKa,
TaKhe Kak 00CCTICUCHHE KUITbSI, TUTAHUS U OJICHKIbI JUIsI )KCHBI.
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2. OO0s13aHHOCTH JKEHBI: KOHTPAKT TaK)K€ MOXKET OMPEACIUTh 00s3aHHOCTU
’KEHBI, TAKHE Kak 3a00Ta 0 JETIX U JOMAIIHUE Jena.

3. MecTo mpoKUBaHUSA: KOHTPAKT MOXET YKa3blBaTh Ha MECTO, TJe OyaeT
MIPOYKUBATH CEMbSI TIOCIIC CBAIHOBI.

4. YcnoBusi pa3Bojia: OpayHbIl KOHTPAKT MOXKET TaKK€ BKJIIOYATh YCIOBHUSA
pa3Bojia, TaKMe Kak MPOLEIypbl U YCIOBHS, MPH KOTOPBIX Pa3BOA MOXKET OBITh
OCYILIECTBIICH.

5. dpyrue ycinoBus: KOHTPAKT MOXKET COJEPKaTh U APYTU€ YCIOBUS, KOTOPbIE
CUHMTAIOTCS BAXKHBIMH JIJIs1 000MX CynpyroB. B ricmamMe OpadHbIii KOHTPAKT SIBISETCS
IOPUUYECKH 0053aTeNbHBIM U JIOJKEH OBITh 3aKJIFOYEH B IPUCYTCTBUU CBUICTEIICH.
OH MOXXET ObITh U3BMEHEH WIH JIOMOJIHEH 10 COTJIAIIEHUI0 000UX CYIIPYTOB B J11000€
Bpems. OH TIOMOTaeT YCTAaHOBUTH SICHBIC TPAHUIBI M OXHUIAHUS B Opake, 4TO
CIIOCOOCTBYET 3/J0POBBIM M YCTOMYHUBBIM OTHOILICHUSM MEX]Y CYyNPyTaMH.
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